T homas Wentworth alias „ oe 
Watſon Eſq; and O-) Appellants. v — "Reſpondents 


Ihe Reſpondents CASE. 


V Illiam late Earl of Strafford became Indebted to Sir William Wentworth, the Reſpondent*s Father, in ſeveral Sums of Money, amounting to i 1662 /. 


part of which Debt did conſiſt of the Arrears of the Annuity of 170 J. per Amum, payable to Sir William out of the Earl's Eſtate, other P 
thereof was, for the Purchaſe of the Inheritance of this Annuity, and the Reſidue thereof did conſiſt of ſev Sums of Mone ! ——— 
; V unto, _ — — — and —_— — — Moneys as — due from the Earl to Sir William, pos W 
rt 2, . eſe Debts were Contracted, and did accrue due to Sir Milliam, between the year 1671. and the year 1681. and all theſe Debts are acknowledged to under 
the Hand and Seal of the faid Earl, and are Secured by the Earl to Sir William by Eleven diſtinct — Upon the Sealing of which — — 
Acquittances, and Proofs of the Money due from the Earl to Sir William , that were included in the ſaid Mortgages, were all delivered up to the Earl. 
In the year 1678. at the Earl's Requeſt, Sir William goes over to Ireland to take Care of the Earl's Eſtate there, and was Impowered to Let and Set the Eſtate, and 
to Receive the Rents of it; and was ſo Succeſsful and Serviceable to the Earl in this his Journey, as to Improve the Earl's Eſtate there from 2800 J. to about 7000 J 
” 55 Annum. Sir William, during this his Management of the Earl's Eſtate, did receive ſome part of the Earl's Rents, good part whereof Sir William remitted to the Earl in 
p 5 E or otherwiſe Paid or Expended by the Earl's Order 3 And Sir William was always ready and willing to Account for what of the ſaid Rents remained in his Hands. 
1 vw. 2 8 Dir Hilliam being Couſin German to the Earl, and his next Heir Male, it was thought for the Intereſt of ſome Perſons, to make a Breach between the Earl and 
Sir Wiliam; Whereupon the Earl was fo far prevailed upon, as, in the year 1685. to Diſcharge Sir Milliam from the Manageing of the Earl's Eſtate in Ireland, and to Diſ. 
dr 2 — — — Juſt — pt — Earl — 3 2 — oy Oe 12 mentioned Mortgages. ä 
e | Whereupon ng taken to advance increaſe t iſunderſtanding betwixt the Earl and Sir William; and Sir William having in vain tried all | 
* getting in any of theſe his Debts, or the Intereſt thereof, from the ſaid Earl ; and —— Occaſion for his Moneys, and no proſpect of being aid any part — — 
5 1 uit, Sir William was forced to ſeek his Remedy at Law , and accordingly in Michaelmas Term in the year 1685. did bring his Ejectment be Recovery of the Poſſeſſion 
. of the Mortgaged Premiſſes ; but was ſoon ſtopt by an Injunction in the Court of Chancery, obtained by a Bill preferred there by the Earl againſt Sir William, ſuggeſt- 
8 : ing, that Sir Villiam was Indebted to the Earl for his Receipt of the Earl's Rents during Sir Milliam's Management of the Earl's Eſtate. g 
15 Nov, 86. t upon Hearing of the Cauſe on the 15th of November 1688. it a pearing in the Earl's Anſwer to a Croſs Bill exhibited againſt him by Sir William, That the Earl 
E 7 * M ? himſelf owned 192000 J due from him to Sir William; and that the Earl did by his Anſwer acknowledge the Execution of the Eleven Mortgages for the Conſiderations 
/ HT, 1 1 _— mentioned. The Court Ordered, that the Earl's Receiver ſhould bring into Court 2000 J. per Annum, towards Satisfying Sir William the Debt due to him on the 
: + fit aid Mort ages. n * 9 „Au! re Zeus 
The . ſoon aſter happening, and Sir William dying in 1692. before things were ſettled in Ireland, there was never any Fruit made of this Order. 
. — _— at his Death left Iſſue his Eldeſt Son Milliam, who died in Flanders about Three Months after his Father; and the Reſpondent Thomas, now Lord Raby, his 
ES Oh. 5 then Second Son. EE - 
3X © 7. * T» 71 nl, The Reſpondent the Lord Raby being under Age, and in Flanders at the time of his Father's Death, Anne Wentworth, being the Lord Rah: Siſter, Adminiſtred to 
| dr. William her Deceaſed Father, and did revive the Suit againſt the Earl. But that Suit was immediately ſtopt by the Earl Inſiſting on Privilege. 
| | 10 June,1695- Bur after ſome time, the Cauſe coming on to be heard before the Lord Chancellor, He Ordered an Account to be Stated of what was due from the Earl to the Reſpon- 
; | dents, And that it ſhould not be Incumbent upon the Reſpondents to prove the Payment of the Particular Sums mentioned in the Mortgages. 
Camp 4 re 2 r: In October 1695. the Earl died. Upon whoſe Deceaſe the Appellant enters upon his whole Eſtate, Claiming Title thereto under Coſour of a Will pretended to be made 
ah, * . by the Earl ſome ſhort time before his Death. But the Appellant, although under Colour of the Will he took Poſſeſſion of the Earl's _— et — to pay any of his 


15 July,1699. Debts due to the Reſpondents., And theſe Suits after the Earls Death being Revived, and the Cauſe coming again to be heard before the Lor ellor, upon Examinati- 
hend the Particulars making up the Sums for which the ſaid Mortgages were given, and in which ſome Errors were ſuppoſed tobe made: The Court, upon a Full Hearing 
did then declare, That there was no Ground to give ſuch Credit to the ſaid pretended Schedule, as to alter the Account or Ravel into the Conſideration of the ſaid Eleven 
Deeds of Mortgages, or any of them. EI 7 . 

13 January, At length, towards Satisfaction of this Juſt Debt due to the Reſpondents, the Court Ordered the ſeveral Tenants of the Mortgaged Premiſſes, to bring into Court their 

_ reſpective Arrears of Rents, and their future accruing Rents, and the Moneysin their hands ariſing upon the Sale of Timber fold from the Premiſſes. 
| As to the Rents, and Profits, received by Sir Milliam from the Earl's Eſtate, during Sr. Williams Management thereof, and his Disburſements thereout; it is Reported by the 
: g Maſter, by his Report Dated the 10th of Jann 1700. That the Ballance which remained in Sr. William's Hands amounted to 4655 l. 19 5. 10 d. But the Reſpondent, in his 
Da Mo . now Appeal to the Lords, doth inſiſt upon an Allowance for ſeveral Sums not allowed in the faid Reports, amounting to 2671 l. 8 5.6 d. which if allowed ( as the Re- 


* M ſpondent hopes in Juſtice itought ) will reduce the Ballance to 1984 /. 11 5. 4 d. 


1 1 Lords Commiſſioners of the Court of Chancery, Ordered, That what Moneys Sr. William had in his Hands at the time he was Diſcharged of his Mana | 
5640 cad <p the Bas Eſtate, ſhould be applyed towards Payment vo the Moneys then due on the ſaid Eleven Deeds of Mortgage. rela 
| By theſe O five Proceedings, Commenced by the Earl in his Life time, and Vexatiouſly purſued by the Appellant ſince the Earl's Death, hath the Reſpondent been 
kept out of his Juſt Debe y Faving only ahant go I. thereof which has been gained wich great trouble and Expence, in purſuance of many repeated Orders of 
Court made for that purpoſe. a 


From theſe Proceedings of the Court of Chancery, the Appellant, being in poſſeſſion of the Rents and Profits of the Mortgaged Premiſſes, and making what advantage 
he can thereof by Felling Timber from the ſame, and notwithſtanding that he himſelf for ſome time acquieſced under the ſaid Proceedings, and Acted in Compliance of 
the ſame, did at length think fit, while the Reſpondent was beyond Sea in the Service of his Majeſty, and Three Months aſter the Commencement of the Seſſion of Par. 
liament, purely for delay fake, to bring his Appeal. ' 


And the Pretences of his Appeal are theſe: | 
A The Appellant does inſiſt, That the Court of Chancery in Ireland ought to open and ravel into the Account of the Moneys ſecur'd upon the —— Mort 


: upon Pretence of a Schedule alledg'd to be given in by Sir Filiam to Dr. Hall, of the Sums inſiſted upon to make up the Conſiderations of the ive Mortgages, 


2nd of ſome ſuppoſed Miſtakes contain'd in this Schedule. 
Whereas the — were executed by the Earl above 30 years ſince, and are acknowledged by the Earl's own Anſwer to be by him ex — 
5 


| rations therein mention ; 1 3 
, . ' up. The Parties to theſe Mortgages are both dead, and there is not the leaſt Evidence of any Fraud or Surprize in the obtaining theſe Mortgages: And the Reaſon 


4 uu 1+ why the Appellant inſiſts ſo much to ravel into theſe Mortgages, ſeems to be, becauſe he muſt know, that at this time tis utterly impoſlible for the Reſpondent to make 
s * | Proof of the Advancement of the Money. And as to the Schedule inſiſted upon, 'tis not ſo much as proved in the Cauſe to be given in by Sir Millam to Dr. Hall; 
| a „ | is not ſigned by 5 . has any Date; and if it were to be allowed, twould be Evidence of above 500 J. more Moneys due from the Earl to Sir Wil:ans 

_ LY than is comprehended in the Mortgages. 


Te is likewiſe compilined by the Appeal, That the Order made by the Lord Chancellor Methwyn in 16 99. declaring, that no ſuch Credit ovght to be given to the 


pretended Schedule, as to alter the Account, or ravel into the Conſideration- Money of the Mortgages, is _— to the former Orders and ees in this Cauſe; 
which the Lord Chancellor Methwyn could not, as is pretended, alter or vary from, without Rehearing the Cauſe. 

Which Objection only relates to Matter of Form, and, as is apprehended, is in Fact miſtaken, in regard the former Decree in this Cauſe in 1695. is, as is con- 
ceived, agreeable with the Order of the Lord Chancellor Merhwyn, and is fo far from ravelling or opening the ſaid Mortgages, that it expreſly declares, That the Re- 
ſyondent ſhall not be put co prove the Payment of the particular Sums in the Mortgages. 


Phe Appellant complains alſo, That he is not allowed the Sum of 20 J. in the Appeal mentioned, pretended to be due by a Note from Sir Williaw : Whereas the 
Note is not proved in che Cauſe, and was never till very lately offered io be produced: It is dated above 26 years ſince ; and ſeveral Accounts have paſſed betwixt the 


Earl and Sir Villiam ſince the Date of the Note. : ; 
The Appellant likewiſe complains, That he is not allowed 249 l. 5 5. 4 4 in the Appeal mentioned, pretended to be paid by Dr. Hal, the Earl's Agent, to Slr Jo. 
ſhua Allen upon Sir William's Account. 
Whereas there is no Proof of any ſuch Payment, or of Order from Sir William for any ſuch pretended Payment: And likewiſe there have been ſeveral Accounts 
paſſed betwixt the Earl and Sir Milliam ſince the pretended * of the ſame. 
It is likewiſe complained in the Appeal of the Order for the Appellant's bringing the Rents into Court, for Satisfaction of the Mortgage. 
| Whereas, in regard the Value of the Reſpondent's Security has been from time to time continually leſſen'd by felling of Timber upon the Eſtate, and the Mortgage- 
Money increagd by the growing Intereſt, the bringing the Rents for the futurg into Court, is but a reaſonable and neceſſary Caution for the Security of a juſt Creditor, 
It is likewiſe complained againſt the Order of Court, That the Accounts of Sir William's Receipts of the Earl's Rents, during his Management of the Eſtate, are not 
brought to a Ballance until 1 685. the Appellant inſiſting, That the Moneys received by Sir William on the Earl's Account ought, when, and as received by Sir William, 
to have from time to time been diſcounted out of the Mortgages. : : : | 
Whereas Sir Wiliam never did refuſe to pay any Money to the Earl during the time of his Management of the Earl's Eſtate ; neither did the Earl demand any Ac- 
count till 1685. and from that time only is it reaſonable that the Moneys in Sir William's hands, by Receipt of the Earl's Rents, ſhould be diſcounted out of the 
Mortgages; and *ewould cauſe multiplicity of Diſputes to apply every one of the {mall Sums received by Sir Wiliam towards the Diſcharge of the Mortgages, when, 
within a very ſhort time after, the ſame, or a greater Sum were often expended or returned by Sir William on the Earl's Account. 
| Upon the whole Matter, the Appellant that ſeeks Relief here againſt the ſeveral Acts and Deeds of the ſaid Earl, is one that claim 
all the Earl's Eſtate under his pretended Will, which was an Eſtate that the Earl himſelf could have had no Power to have diſpoſed 
of from Sir Wiliam, the next Heir-Male, had not Sir William himſelf, at the Earl's Requeſt joined in the — of the Entail, in order 
to enable the Earl to raiſe Moneys for ſupplying his Occaſions; and which Sir #iliiam complied with, upon the Earl's repeated Promiſes, 
That the Eſtate ſhould come to Sir William at the Earl's Deceaſe without Iſſue. Male; and the Reſpondent, againſt whom this Relief is 
ſought, though he is the Earl's Heir-Male, and very near Relation, yet through the Means of falſe Inſinuations, has nothingleſt him 
from the Earl, but a naked Honour. | 
What the Reſpondent claims, is Money due upon Mortgages ſecured by no leſs than 11 Deeds, and due about 30 Years ſince. 
For the Recovery of this Debt, the Reſpondent and his deceaſed Father have been near 17 Years proſecuting in the Court of 


Chancery in Ireland. 
And has now at length, after great Fatigue and Expence, almoſt brought this long and tedious Suit to a Concluſion in the Courts. 


of Ireland. 
But if your Lordſhips ſhould be pleaſed to reverſe the Decree there, and ravel into and open theſe Mortgages (which, as the Re- 


ſpondent hopes, your Lordſhips will ſee no juſt Cauſe fo to do ; ) 
Then the Reſpondent, belides thelmpoſſibility of proving the Payment of much the greateſt Part of the Mortgage. Money expreſſed 
in theſe Deeds of Mortgages, cannot reaſonably hope in leſs time than 17 Years longer to come to an end of his Suit. 


| For which, and other Reaſons, the Reſpondent humbly hopes, That the Apellant*s Appeal ſhall be diſmiſſed with Ceſts, and that the 
Order and Decrees made in this Cauſe ſhall be aſir med. | | | 
Wm. Pecre Williams. 


ons taken to the Maſters Report, who laydbefore the Court a Schedule pretended to be given to Dr. Hall, one of the Earl's Agents, which was inſiſted upon to compre. 


the Vouchers, and Proofs, making out the Conſideration Money of theſe Mortgages, are Sworn by Sir William's Anſwer to be all delivered 


4 


